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A MODERN VIEW OF THE LAW REFORMS 
OF JEREMY BENTHAM. 

The history of the law reforms of Jeremy Bentham is full of 
encouragement to those reformers who find themselves in advance 
of the public opinion of their own time. Bentham, during his long 
life of eighty-four years, — which ended in 1832, the year when 
modern England began in the passage of the Reform Bill, — was 
the persistent and forceful advocate of fundamental reforms in 
the law of England. These reforms may be shortly stated as the 
substitution of a natural for a technical procedure, and a written or 
legislative for an unwritten or judge-made law. During his life, 
however, his demand for reform fell upon unheeding ears ; he was 
for the most part a voice crying in the wilderness. A generation 
had come and gone after his death before his reforms were first 
established in England by the Judicature Act of 1873, and it is 
only in the present century that professional and public opinion 
has been aroused to the necessity of such reform in this country. 

Bentham's long life included a most interesting period in Eng- 
lish legal history. He attended and criticised the lectures of 
Blackstone, heard with admiration the judgments of Lord Mans- 
field on the King's Bench, and denounced the procrastination of 
Lord Eldon in the Court of Chancery. He was a political philos- 
opher as well as a law reformer. Mr. Dicey calls the period from 
1820 to 1870 in English history that of Benthamism or Individual- 
ism, and styles it the era of Utilitarian Reform, as contrasted with 
the period of Old Toryism, or Conservatism, which preceded, and 
that of Collectivism, or Amelioration of Social Conditions which 
has followed. 1 Bentham's philosophy — that of Utilitarianism, the 
greatest happiness of the greatest number, — made a profound im- 
pression upon the public thought of his own and succeeding gen- 
erations. 

Bentham was primarily a law reformer. He was notably in 
contrast with Blackstone, who, in his Commentaries, is at all 
times the apologist, if not the eulogist of the law and the procedure 
of his time. Thus Blackstone thought it better through fictions 
and circuities to adapt to modern conditions old established forms, 
which had become obsolete and unsuited, than to repeal them. 

'Law and Public Opinion in England, Lecture IV. 
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He likened the remedial law of England to an old castle erected 
in the days of chivalry and fitted for modern inhabitants : 

"The moated ramparts, the embattled towers, and trophied 
halls are magnificent and venerable, but useless, and therefore 
neglected. The inferior apartments now accommodated to daily 
use, are cheerful and commodious, though their approaches may 
be winding and difficult." 2 

Far different was the criticism of Bentham who said of the 
law of England that it was a "fathomless and boundless chaos 
made up of fictions, tautology and inconsistency, and the admin- 
istrative part of it a system of exquisitely contrived chicanery 
which maximized delay and denial of justice." 

Bentham's style, though clear and forcible in his early days, 
became involved and difficult in his later years. His works, there- 
fore, were comparatively unfamiliar to the law students of the 
succeeding generations, who have been trained in the finished and 
elegant periods of Blackstone. This, perhaps, is not the least of 
the influences which operated to delay the appreciation of 
Bentham's reforms both in England and the United States. 

Reforms in the Law of Evidence. 

The first results of Bentham's demand for the substitution of 
a natural for a technical legal procedure came, not only in Eng- 
land but in the United States, not many years after his death, in 
the reform of the law of evidence by the statutory abolition of the 
so-called exclusionary rules. His theory of judicial evidence 
has been universally regarded as the source of our modern 
reforms in the law of evidence, though the movement for re- 
form did not begin in England until after his death. Prior to his 
death, however, the general movement for law reform had begun 
through the struggle of Sir Samuel Romilly, inspired by Bentham, 
for the repeal of the barbarous features of the English criminal 
law. 

Those who have observed the judicial procedure in England 
are impressed with the fact that the development of the modern 
law of evidence is more complete there than in the courts of this 
country, that is, less attention is there paid to questions of evidence. 
The comparative infrequency of discussions on evidence in their 
trials and the absence of the consideration of such questions in the 
reported opinions of the English courts are striking. Professor 
Wigmore in his historic survey of the law of evidence, attributes 

s 3 BI. Comm. 268. ~~ 
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the backwardness of this country in that respect to the partizan 
spirit of our bar, contesting desperately on each trifle, and to the 
unjust doctrine of new trials, which tempts counsel to push up to 
the appellate courts on every ruling on evidence. He thinks the 
remedy must come in the slow formation of professional habits. 3 

The question is an important one, as it has a direct bearing 
upon the greater promptness and effectiveness of the administra- 
tion of justice in England than in this country. English barristers 
have informed the writer that the absence of discussion on evi- 
dence in their courts is due to its discouragement by the judges. 
This again may be related to the more influential position of the 
judges in England. 

Both in England and in this country the law of evidence, and 
particularly its exclusionary rules, are the outgrowth of our jury 
system. In this country in trials before the court, without a jury, 
comparatively little attention is paid to the technical rules of evi- 
dence. The contrast between the procedure in the English courts 
and those of the United States, goes to show that our judges must 
be sustained by professional opinion in working out the full reali- 
zation of Bentham's reforms, and without this co-operation of 
bench and bar legislative enactments will be futile. 

The Codes of Procedure in the United States. 
Bentham demanded the abolition of the exclusionary rules of 
evidence as a necessary step in the substitution of a rational for 
a technical mode of procedure. The archaic condition of the law 
of procedure, when the reform movement began, is illustrated by 
the fact that trial by battle was not formally abolished in England 
until 1819, and it is only in comparatively recent times that the 
relation of procedure to the substantive law has been clearly and 
definitely understood. The English procedure, with its separate 
courts of law and equity, was gradually established in this country 
as a part of the system of common law which we inherited or 
formally adopted. It is an interesting fact, however, that the first 
legislative effort of reform in procedure was made in this country 
in the code of procedure adopted in New York in 1849, which has 
been followed by similar action in most of the American States. 
These codes of procedure abolish all forms of action whether legal 
or equitable, and substitute one form of action known as the civil 
action for the enforcement or protection of private rights and the 
redress of private wrongs. 

*i Wigmore, Evidence 29. 
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The declared purpose of this reformed American system of 
procedure was not only to abolish the ancient forms of action, but 
to adopt the equitable instead of the legal theory of parties, and 
to substitute the rules of equity for the rules of the common law 
in the practical administration of justice. Unfortunately, the for- 
mulation of the rules of procedure was not left, as it should have 
been, to the courts, but the attempt was made to prescribe them in 
detail by statute. In the construction of these statutes the broad 
purposes of the followers of Bentham came in conflict with the 
prejudices of lawyers who had been trained in the system of the 
common law, and the result has been that we have a vast mass of 
case law construing these provisions, sometimes in a very different 
spirit from that which inspired their original enactment. 

In the courts of the United States, though in actions at law they 
were directed by statute to follow the practise of the respective 
States in which the courts are sitting, the courts of equity proceed 
under the rules of procedure formulated by the Supreme Court, 
and under the statute of 1789 4 suits in equity can not be sustained 
in the courts of the United States where a plain, adequate and 
complete remedy at law may be had ; and the distinction is in effect 
declared in the Seventh Amendment to the Constitution. The 
fundamental distinction between the courts of law and equity, 
which it was the aim of the reformed procedure to abolish, is 
thus preserved in the courts of the United States. It is true also 
that in many of the States where the reformed procedure has been 
adopted, there is no substantial difference between the rules of law 
and equity in the determination of the rights and remedies of the 
parties as administered in the State courts, and in the Federal 
courts in such States. 

On the other hand, it cannot be said that the administration 
of justice in the States which have adopted the reformed proce- 
dure is any more expeditious than in the States which adhere in 
a modified form to what is known as the common law procedure. 
At all events we hear from all alike the same complaint of the 
delays and defects in the enforcement of the law. This has been 
particularly the case in criminal procedure, and public attention 
has been especially directed to the difficulties encountered in secur- 
ing convictions of criminals where they have the means to employ 
counsel and avail themselves of the right of appeal. 

*U. S. Revised Statutes, sec. 723. 
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The English Judicature Act. 

Although England commenced the reform of procedure after 
the enactment of the codes of procedure in the United States, its 
progress when it did inaugurate the work was far more effective 
than in any State of this country. It had the advantage of a single 
government, and the legislation reorganizing its courts was care- 
fully prepared by the ablest legal minds in the realm before enact- 
ment into the law. The Judiciary Act of 1873, 6 under which the 
present system of the English courts was organized, not only 
abolished the ancient forms of actions but the ancient courts, and 
provided for one Supreme Court of Judicature, consisting of a 
High Court of Justice and a Court of Appeals, providing so far 
as the statute could provide for the fusion of law and equity. 
While trial by jury is preserved in all matters appropriate for jury 
trial, it is also enacted that wherever there is a conflict between the 
rules of the common law and the rules of equity, the latter shall 
prevail. All divisions of the High Court may grant injunctions 
when it shall appear to the court that it is just and convenient 
that such order shall be made, and to award damages for and in 
substitution for such injunction. 

The procedure in England in both civil and criminal actions 
is far simpler than in any State in this country. The ideals of 
Bentham were thus enacted into law forty years after his death. 
Law and equity have become practically blended in one system and 
under the rules of procedure made by the courts questions of 
practise are almost unknown in the appellate courts. The Pro- 
cedure Act under which these reforms were established was 
enacted over thirty years since, and no one dreams of repealing it 
or returning to the old system ; on the contrary, it has been per- 
fected by new legislation from time to time. 

It was said by Mr. Justice Bowen over twenty years ago that 

"It can be asserted without fear of contradiction that it is impossi- 
ble for an honest litigant to be defeated by any technicality, any 
slip or mistaken step in his litigation, for the law has ceased to be 
a scientific game which may be won or lost by playing some particu- 
lar move." 6 

But while procedure has been thus simplified, it does not appear 
that the litigation, particularly in the higher courts, has been ren- 
dered materially less expensive. 7 As already observed in the con- 

'36 & 37 Victoria c. 66. 

"Bowen, Administration of Law 309, 310. 

'Bryce, Studies in History and Jurisprudence 767-780. 
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sideration of the matter of the law of evidence, change must be 
made in professional habits to make really effective such reforms 
in procedure. Thus it is obvious that the greater use of stenogra- 
phers in our courts than in the courts of England, — making their 
notes a substitute for the notes of the judges for the preservation 
of the testimony, — and the requirement of a complete transcript 
of the testimony for appeal, adds enormously not only to the ex- 
pense but to the delay in the final disposition of causes both civil 
and criminal. 

The administration of the law in criminal cases had been re- 
formed in England before the passage of the Judicature Act. Not 
the least of the causes of the greater promptness in the English 
procedure in criminal cases is the absence, until very recently, of 
any right of appeal. The statutory simplification of the forms of 
indictment, however, has been a very effective factor in quickening 
the procedure in the trial courts. 

Movement for Reform in the United States. 

This signal success of England in simplifying its procedure has 
aroused public as well as professional interest in the subject in the 
United States, and the delays and ineffectiveness of our own sys- 
tem, even under our codes of reformed procedure, in the adminis- 
tration of justice in civil as well as criminal cases, has been the 
subject of extended public comment. 

In a public address on the Delays and Defects of the Enforce- 
ment of Law in the United States, President Taft, before his 
election, made this memorable statement: 

"If one were asked in what respect we had fallen farthest 
short of ideal conditions in our whole government, I think we 
would be justified in answering, in spite of the glaring defects of 
our system of municipal government, that it is in our failure to 
secure expedition and thoroughness in the enforcement of public 
and private rights in our courts." 

This was owing, he said, not to any want of character and learning 
:n the judges, but to the fact that the judicial machinery was cum- 
bersome, slow and expensive. This indictment of the efficiency of 
our judicial system by our foremost citizen, who had rendered 
many years' service on the Federal bench, and as Governor of the 
Philippines, had observed the workings of a different system of 
jurisprudence, made a profound impression upon public as well 
as professional opinion. 

The subject of the law's delay in this country has been exten- 
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sively discussed not only in the public press, but in our State bar 
associations, and also in the American Bar Association, and the 
latter has acted on two successive reports made to the annual meet- 
ings of 1908 and 1909 by a special committee charged with the 
duty of considering the alleged evils in judicial administration and 
remedial procedure, and to suggest remedies therefor. 

The recommendations of the Association included the amend- 
ment of Sec. 1011 of the U. S. Statutes as follows: 

"No judgment shall be set aside or reversed or new trial granted 
by any court of the United States in any cause, civil or criminal, 
on the ground of misdirection of the jury, or improper admission 
or rejection of evidence, or for error as to matter of pleading or 
procedure, unless, in the opinion of the court to which application 
is made, after examination of the entire cause, it shall appear that 
the error complained of has resulted in the miscarriage of justice." 

It should be observed that this statute in substance is now in 
force in several of the States and in at least one of them has been 
explained away as in no wise preventing the enforcement of the 
ancient technicality of criminal procedure. 

Other recommendations looked to the greater power of the 
judges in the submission of specific issues to the jury, and also in 
regulating the details of procedure by rules of court. It is forcibly 
urged that pleading and practice were originally controlled by the 
courts, and that the power of the Supreme Court of the United 
States to make rules for the courts of equity, admiralty and bank- 
ruptcy was a model that other jurisdictions could well follow. 
This latter reform was strongly recommended by President Taft 
in the address above referred to. Thus he says : 

"The English system, consisting of a few general principles 
laid down in the Practise Act and supplemented by rules of court 
to be adopted by the Supreme Court of Judicature, has worked 
with great benefit to the litigant and has secured much expedition 
in the settlement of controversies, and practically eliminating ques- 
tions of practise and points of pleading in the appellate courts." 

It is clear that the proposed increased power of the judges, if 
wisely exercised, and if sustained by professional and public opin- 
ion, would be a very effective means of reform. The reform, how- 
ever, should go beyond the making of rules of procedure. We 
have encountered, in this country, a difficulty not foreseen by 
Bentham. We have by statutes and even constitutions, so re- 
stricted the power of the judges, by prohibiting other than written 
instructions, that they become in trials by jury little more than 
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umpires between the parties contending for the conquest of the 
jury. As already pointed out, the English system has become ef- 
fective because the judges have made it so, and they have been 
enabled so to do because of the public and professional confidence 
in their ability. 

Another far reaching recommendation of the committee ap- 
proved at the recent meeting of the American Bar Association, was 
that the whole judicial power of the State, at least for civil causes, 
should be vested in one great court of which all tribunals of the 
State should be branches or divisions. The plan contemplated 
such a thorough organization of the judicial machinery as to pre- 
vent not merely waste of power but all needless clerical work, 
duplication of papers, records and the like, thus obviating expense 
to the litigant and cost to the public. The adoption of such a plan 
in full would doubtless require constitutional amendment in most 
of the States, though it is probable that the existing waste of 
judicial power could, in part at least, be remedied by statute in 
most of them. In this connection, it should be noted that the 
Federal circuit courts and courts of appeal are models of flexible 
judicial organization in the facility with which the judges are 
summoned from the district courts when required to aid the work 
of the courts of appeal. 

Procedure in Historic Jurisprudence. 

Bentham as a jurist relied rather on the logical than the his- 
torical method. Under his utilitarian philosophy he cared little 
for historic researches, and he tested all institutions by his keen 
and logical powers of intellect. At the time of his death little 
progress had been made in historical jurisprudence to which such 
valuable contributions have been made in recent times. These in- 
vestigations have demonstrated that extreme technicality of proce- 
dure, such as prevailed until comparatively recent years in the com- 
mon law, and such as we find in the twelve tables of the Roman law, 
is the sign of an undeveloped system of law, in which legal prin- 
ciples are subordinate to the procedure to enforce them, and in 
which substance is secondary to form. Technicality, therefore, is 
a disease not of the maturity but of the infancy of legal systems. 
Thus Sir Henry Maine says that "in one stage of human affairs 
rights and duties are rather the adjective of procedure than pro- 
cedure a mere appendage to rights and duties, and as a fact it 
is only in more recent times and in the most highly developed legal 
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systems that remedies have lost their importance in comparison 
with rights and have ceased to affect them deeply and variously." 8 

In early days formalism was a step and one of the first steps 
towards a rational system of determining a controversy; it was 
better than private war. 9 It is a necessary incident of a complex 
industrial civilization that the rights and duties protected and en- 
forced by the law become more and more important than the pro- 
cedure whereby they are protected and enforced. This demand 
for simplicity and greater efficiency in our procedure, in the words 
of Bentham, "the substitution of a natural for a technical proce- 
dure," must increase as time goes on. It is safe to say that, with 
signs on every hand of the development of professional as well as 
public opinion on this subject, this movement will go progressively 
forward in this country, and that despite the complications grow- 
ing out of our dual form of government, the realization of the 
reformed procedure in accord with the original teaching of Ben- 
tham, will be made effective. 

This does not mean that accuracy and precision in judicial state- 
ment will be any less important than they are now, or that the 
clear and concise statement of the facts in issue will not always be 
effective. Substance, and not form, however, will be of the first 
importance. It does not mean that we shall substitute haste and 
want of consideration for deliberation and judgment in our judicial 
opinion, but it does mean that our judicial machinery must be so 
modeled that justice can be brought home to the people, so that 
men can afford to litigate the complicated questions arising in our 
busy industrial life. 

The Substantive Law. 

Bentham's reforms did not relate alone to procedure, but he 
vigorously denounced the whole system of judge-made law, as he 
termed it, and demanded the substitution of a written for an un- 
written law. His scheme of reform in the substantive law meant 
more than the mere substitution of a written for an unwritten law, 
as he demanded that all the statute law, whatever the form of 
government, should be based on scientific and philosophical prin- 
ciples, for the benefit of mankind. 

In his utilitarian philosophy he had no sympathy with the 
declaration of natural rights, whether by the American Colonists 
or the French Jacobins, denouncing them as rhetorical nonsense. 

"Early History of Institutions 252; Early Law and Custom 168, 170. 
"Thayer, Preliminary Treatise on Evidence 200. 
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He likewise repudiated the social contract theory of the Whig 
parliamentarians. He seems to have cared comparatively little 
for forms of government, provided its legislation was founded on 
scientific principles, though in 1822 he described the English gov- 
ernment as "the least bad of all bad governments, and the United 
States as the first of all governments to which the word good, in 
the positive sense of the word, could with propriety be applied." 

As to the distinction between law and equity, Bentham con- 
ceded that the original introduction of equity in the English law 
was essential and beneficial, 10 but declared that the modern preser- 
vation of the separate equity jurisdiction had become an evil preg- 
nant with delay, vexation and expense. In the reform of this 
anomaly in the law, for so such an eminent authority as Ex- Judge 
Dillon has termed it, 11 England has made far greater progress than 
the United States by making effective the fusion of law and equity 
so far as legislation and the courts can make it effective. 

Bentham also denounced the restraints inherited from feudalism 
upon the conveyance of real estate, and in this particular our 
States, through the system of registration of conveyances and by 
statutory modification, have made more or less progress in assimi- 
lating the rules concerning the devolution of title to real estate to 
those regarding personal property. 

Codification of the Law. 

Bentham saw nothing but evil in judge-made law and nothing 
but good in codification, that is, in the reduction of the entire body 
of the so-called unwritten or judge-made law to a written 
or statutory form. The word "codification" was of his own coin- 
age. He had admired the judgments of Lord Mansfield in the 
King's Bench, but deplored his introduction of new principles into 
the law of England; and he emphatically objected to the use of 
fictions whereby the ancient and obsolete rules of the common law 
were made subservient to new conditions. 

While professional opinion since Bentham's time has been 
more or less interested in the academic discussion of codification, 
it cannot be said that in either England or the United States there 
has been any general agreement upon its feasibility, or even in its 
desirability. While the defects of judge-made law are obvious, it 
is none the less true, certainly in this country under our dual form 
of government, that we cannot depend upon any public authority 

'"Bentham, Judicial Evidence, Book VIII, chap. XIX. 

"Yale Lectures, Law and Jurisprudence of England and America 386. 
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such as was exercised by Justinian and Napoleon to summon the 
great jurists of the country to the task of reducing the unwritten 
law to a code that shall have official sanction. We have inherited 
the traditions of Anglo-Saxon freedom with the common law, and 
we must deal also with the growing distrust of our legislatures, 
which leads many to prefer judge-made law, however unsatisfactory 
and uncertain, to statutory law. We realize, too, that however 
complete a codification may be, the law cannot, in a progressive 
society, remain in a fixed and determinate form. As new condi- 
tions arise, new applications of the law must be made. 

The Doctrine of Judicial Precedent. 

We are now concerned in the development of the law with a 
condition and not a theory. The vast accumulation of case law 
since Bentham's time is involving and threatening more and more 
the doctrine of judicial precedent, which he so persistently assailed. 
The volumes of reported cases in his time were comparatively few, 
but since that day we have accumulated an enormous multiplication 
of reported decisions. Judge Dillon in 1891 estimated the number 
of volumes of English and American law reports at some 8,000. 
They have since increased at the rate of 700 or more per annum, 
so that our written law is now found in more than 1 5,000 volumes 
of reports. Mr. Rose, the President of the American Bar Asso- 
ciation in 1902, in his annual address, said that the law reports of 
the preceding year contained over 260,000 pages, and he estimated 
that a man by reading 100 pages a day might get through with them 
in eight years, by which time there would be new reports on hand 
sufficient to keep him busy for fifty years more. The annual digest 
of 1908 is in two huge volumes of over 3,000 pages each. This 
enormous increase of case law, which in the opinion of many 
points to the necessity of codification, on the other hand, is cer- 
tainly bound to have an effect on the doctrine of judicial precedent, 
as it has been understood in our law. 

The doctrine of precedent, — that is, that the decision of a 
court of competent jurisdiction on a point of law necessarily in- 
volved in the judgment, is not only binding upon the parties, but 
until overruled becomes evidence of the law which courts are 
bound to follow when applicable, — is firmly established in both 
England and the United States, though not, at least to that extent, 
in Continental countries. Judge Dillon says in his Laws and Juris- 
prudence: "Evidently the doctrine of precedent and its direct 
fruits — namely, the colossal and ever-growing mass of reported 
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cases, are to-day even more than in Bentham's time, subjects of 
vast and living moment, whose depths none of us has fully 
sounded." 12 

It is obvious that this embarrassment is not temporary, but 
owing to continuing causes which must increase the bulk of our 
case law in the future in ever greater volume. An exhaustive prac- 
tise by precedent in this country has therefore become impossible. 
Lawyers cite encyclopedias and digests, and citations from the 
former not infrequently appear in the reported decisions. This 
vast accumulation of case law has a profound effect, if not upon 
the quality, certainly upon the length of judicial opinion. An 
opinion is not deemed exhaustive unless it quotes at length not 
only from the prior opinions of the same court, but from the 
opinions of courts of other States, and sometimes from courts of 
England, and attempts to reconcile their conflicting analogies. 

It may be suggested that this latter evil may be remedied by 
greater condensation and brevity of opinions, but the power of 
clear and condensed statement in the individual is a rare gift. We 
must not overlook, too, the crowded dockets of our courts, the lack 
of time for condensation; nor may we ignore the prevailing use 
of stenography by our judges, as it is a matter of familiar knowl- 
edge that dictation without ample time for revision does not tend 
to conciseness of statement. 

The conclusion is inevitable that the doctrine of judicial prece- 
dent will be profoundly affected by the growing impossibility of 
the effective use of precedent due to this enormous and increasing 
volume of case law. 

In this connection, we should observe that the doctrine of judi- 
cial precedent as understood in this country and England is peculiar 
to those countries. On the continent of Europe although superior 
tribunals are required to put their judgments in writing, with the 
reasons and grounds therefor, such decisions do not have the ele- 
ment of authority they have heretofore had in our judicial system. 13 
We find prominent jurists in this country giving utterance more 
and more to such expressions as the following from Chief Justice 
Baldwin of Connecticut, who said in a recent address : 

"We have given, I cannot but think, undue prominence to 
judicial precedents as the natural source or enunciation of the 
law. The multiplication of distinct sovereignties in the same land, 
each fully officered, and each publishing in official form the opin- 

12 Laws and Jurisprudence of England and America 314. 
"Pollock, Essays on Jurisprudence and Ethics 245. 
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ions of its courts of last resort, bewilder the American lawyer in 
his search for authority. The guiding principles of our law are 
few and plain. Their application to the matter we have in hand, 
is the business of our profession to make, and if we spent more 
time in doing it ourselves, and less in endeavoring to find out how 
other men have done it, in other cases, we should, I think, be better 
prepared to inform the court and serve our clients." " 

Different remedies have been suggested, such as legislative re- 
striction upon the publication of the reports, the limitation upon the 
right of appeal, the non-publication of dissenting opinions and the 
opinions of courts not of last resort. After a thorough investiga- 
tion by the American Bar Association, it was decided that these 
remedies, other than, perhaps, the limitation upon the right of ap- 
peal, were impracticable. The association, however, did declare 
in favor of short opinions, especially in cases turning on facts and 
not useful as precedents, and doubted the utility in the present 
state of the law of using opinions of inferior or intermediate courts 
as precedents. 

Many lawyers believe that whatever the objections to codifica- 
tion, it is the only remedy for these conditions. Thus Mr. Rose 
says, in the address quoted : "Whatever hindrances may be in the 
way of codification, — and there are many — most lawyers recognize 
that that is the goal towards which we are inevitably tending. 
There seems to be no refuge from the riotous and confusing pande- 
monium of cases." 

While these conditions will doubtless in time bring about in 
practise a modification of the doctrine of judicial precedent, we 
must not overlook the fact that there is a form of codification 
going on, perhaps that best suited to the character of our people 
and our institutions. Thus we have what is known as tacit codifi- 
cation, whereby the principles decided in the adjudged cases are 
so collated that rules formulated from them become acknowledged 
and adopted as the statement of the written law. 

There is also a statutory codification pro tanto going on, not 
only in the different States of this country, but also in England 
and her self-governing colonies. Every legislative Act which de- 
clares the rule upon a specific subject, thus making a rule of action 
therein, is in so far codification. We have a notable illustra- 
tion of this codification in the Negotiable Instruments Act, which 
has been adopted in many States under the recommendation of the 
American Bar Association, and of the organized commission for 

"Address before Ohio Bar Assoc, 1892. 
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the promotion of uniformity of State laws. What has been done 
in this subject will doubtless in time be done with others. Much 
may come of the National Conference endorsed by the National 
Administration for the promotion of uniformity in the laws of the 
different States. 16 

Mr. Bryce says that the world is or shortly will be divided be- 
tween two sets of legal conceptions of rules, and two only, the 
civil and the common law, and that the progress of the world is 
toward uniformity of laws, and toward a more efficient uniformity 
of law than is discoverable either in religious belief or political 
institutions. 18 It is obvious that in recent years these two great 
systems of law have been brought into closer relations. We are 
thus brought to realize the great principle of comparative juris- 
prudence, the laws common to all mankind, the pis gentium of the 
Romans which they recognized in place of the jus civile when they 
became the conquerors of the world. 

In this development of the law the noble conceptions of 
Bentham will be realized, not directly, perhaps, in the form of an 
official codification, but in a modification of the doctrine of judicial 
precedent, gradually enforced by new conditions, so that the law 
may become the effective servitor of the people. 

Frederick N. Judson. 
St. Louis. 

15 A tacit or unofficial codification will also be very much facilitated under 
the plan proposed by eminent jurists, — Dean Kirch wey of the Columbia 
University Law School and others, — for the preparation of a complete, logi- 
cal co-ordinate statement of the American Corpus Juris. 

"Studies in History and Jurisprudence 122, 123. 



